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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
HENRY L. AND JOYCE STEIN )

For Appellants: Henry L. Stein, in pro. Per.

For Respondent: Bruce W Wl ker
Chi ef Counsel

Paul J. Petrozzi
Counsel

OPI| NI ON

This appeal is nmade pursuant to section 19059
of the Revenue and Taxation Code fromthe action of the

Franchi se Tax Board in denying the-claimof Henry L. and
Joyce Stein for refund of personal income tax in the
amount of $739.98 for the year 1975.
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The question presented is whether respondent '
properly disallowed a portion of the noving expense.
deduction reported on appellants* 1975 return.

In 1975 appellants incurred expenses totaling
$16,460 in connection with an enplo*nent rel ated nove
to California from another state. he record on appea
i ndi cates the foll ow ng breakdown of the expenses:

$1,729 Nbvin? househol d goods and traveling
fromformer residence.
$3, 783 Travel, neals and | odgi ng connected
with the search for a new residence.
$10,948 Qual i fied residence sale and purchase
expenses.
$16, 460 Total .

The expenses were fully reinbursed by M. Stein's enPoner
and the reinbursement was properly included in appel ants'

ross incone for 1975. (Rev. & Tax. Code, § 17122
gppellants clained a-$16, 460 deduction for the‘nDV|ng
expenses on their 1975 return.

Section 17266 of the Revenue and Taxation Code
provides, in pertinent part:

(a) There shall be allowed as a deduction
novi ng expenses paid or incurred during the
t axabl e year in connection with the conmence-
ment of work by the taxpayer ... at a new
principal place of work.

(b)(I) For pur poses of this section, the
term "noving expenses" neans only the reason-
abl e expenses- -

(A) O noving househol d goods and personal
effects fromthe fornmer residence to the new
resi dence,

(B) O traveling (including nmeals and
| odging) fromthe former residence to the new
pl ace of residence,

(CQ O traveling (including nmeals and
| odgi ng), after obtalning employment, fromthe
former residence to the gener al | ocation of
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the new principal place of work and return,

for the principal purpose of searching for a
new residence,

(D) O neals and | odgi ng while occupying
-tenmporary quarters in the general |ocation of
t he new Pri nci pal place of work duri n% any
period of 30 consecutive days after obtaining
enpl oynment, or

(E) Constituting qualified residence sale,
purchase, or |ease expenses.

* * %

.(3)(A) The aggregate anount allowable as
a deduction under subdivision (a) in connection
wi th a comrencenment of work which is attributa-
ble to expenses described in subparagraph (C
or (D) of paragraph (1) shall not exceed one
t housand dollars ($1,000). The aggregate anmount
al l owabl e as a deduction under subdivision (a)
: ‘ which is attributable to qualified residence
sal e, purchase, or |ease expenses shall not
exceed two thousand five hundred dollars
($2,500), reduced by the aggregate anmpunt so
al lowabl e which is attributable to expenses
described in subparagraph (C) or (D) of para-
graph (1).

* * *

(d) I'n the case of an individual whose
former residence was outside this state and
his new place of residence is located within
this state . . . the deduction allowed by this
section shall be allowed only if any anount
recei ved as paynment for or reinbursenent of
expenses of noving from one residence to another
residence is includable in gross I ncome as pro-
vided by Section 17122.5 and the anount of
deduction shall be limted only to the anpunt
of such paynent or reinbursement or the anmpunts
specified in subdivision (b), whichever anount
is the Tesser. (Enphasis added.)

Fol lowi ng an audit of appellants' 1975 return,
@ respondent disallowed all except $4,229 of the $16, 460
movi ng expense deduction. Respondent based its action

on the limtations specified in subdivisions (b) and (d)
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of section 17266. On Novenber 21, 1977, respondent noti- .
fied appellants ofits proposed assessnent of additional

tax and, on February 23, 1978, respondent affirmed the

assessment.  Shortly thereafter, but prior to the filing

of this appeal, appellants paid the additional tax and

i nterest.

Appel ants do not challenge respondent's |im -
tation of their noving expense deduction under section
17266. It is appellants' position that respondent shoul d
be estopped from assessing the additional tax and interest
because the "Individual I|ncome Tax" instruction bookl et
suppli ed by respondent to California taxpayers for the
year 1975 contalned no E;ference to the limtations speci-
fied in section 17266. =/

As a general rule, the doctrine of equitable
estoppel will be applied against the state in tax matters
only where the case is clear and the injustice great.
(United States Fidelity and Guaranty Co. v. State Board
of Equalizafion, 47 CGal. 2d 384, 389 [303 p.2d 1034]
(I956) ; Appeal of Arden K. and Dorothy s, Smth, Cal

St. Bd. Of Equal., COct. .j 1974.) An essential require-

ment for application of the doctrine is a clear show ng

of detrimental reliance on the part of the taxpayer. -
(Appeal of Patrick J. and Brenda L. Harrington, Cal. St. ‘ -

Bd. of Equal., Jan. 11, Lo7%, fgpeal of WiTard s, Schwabe,
Cal. St. Bd. of Equal., Feb. 17, ) . In

case, it is not clear that appellants relied to their
detrinment on respondent's instructions. Appellants'
liability for the tax deficiency in question accrued

wel | before the instructions were followed. Accordingly,
e%tppp?t ?F¥.not}be iq¥oked tg.geLieve ap XLIan}s ?f

their liabilit or the tax deficiency. eal o
Kenneth J. and %reda A. Roth, Cal. St.de.‘Gﬁ—EquaTT,

Sept. 27, 1978.)

1/ The instructions contain a single statement regarding
the deduction of noving expenses:

| f you noved into or out of California,
t he deduction for noving expenses is limted
to the | esser of:
1.  The actual expenses incurred, Or

2. The anount of rei nbursenent.
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Wth respect to the interest accrued on the
deficiency, this board has consistently held that the
paynment of such interest is mandatory, regardless of the
ci rcunst ances surroundi ng the underlying assessnent,
pursuant to section 18688 of the Revenue and Taxation
Code. (Appeal of Audrey C. Jaegle, Cal. St. Bd. of
Equal ., June22 1976, Appeal of Allan W Shapiro, Cal
St. Bd. of Equal., .My -7 1974,y The interest Is not
in the nature of a penalty imposed on the taxpayer; It
is merely conmpensation for the use of noney. (Appeal of
Audrey C. Jaegle, supra; see also vick v. Phinney, 414
F.2d 444, 448 (5th Gr. 1969).) For these reasons, we
must al so deny appellants' request to be relieved from
liability for the accrued interest.

ORDER

-Pursuant to the views expressed in the opinion
of the board on ffle in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of t he Revenue and Taxati on
Code, that the action of the Franchise Tax Board in
denying the claim of Henry L. and Joyce Stein for refund
of personal income tax in the anount of $739.98 for the
year 1975, be and the same is hereby sustained.

Done at Sacranento, California, this 5th day
of December, 1978, by the State Board of Equalization.

/(‘//4—&»-14667 //ﬁ ai r man
d C§2Z24i2§22%<;;‘ ’ { Menber
574/{'4/2.{4”/\/@// , Menber
Member
Menber
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